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-Uttifrö Btiitva (Eourt nf Apprala 

For the Skcoxd Circuit 


PETER CAPARRO, 

Plainti ff-Appellant, 

against 

KONINKLIJKE NEDERLANDSCHE STOOMBOOT 
MAATSCHAPPIJ, N.V., 

Defendant-Appeïlee. 

On Appeal from the Uni>od States District Court 
for the Southern District of New York 


APPELLANT’S BRIEF 


Preliminary Statement 

This is an appeal liy Peter Caparro, the above-named 
plaintil'f-appellant (hereinafter “plaintiff”) from the or- 
ders and two judgments of the United States District 
Court for the Southern District of New York (Tyler, 
D.J.) which granted the motion of Koninklijke Neder- 
landsche Stoomboot Maatschappij, N.V., the defendant- 
appellee (hereinafter “shipownei"), dismissing pluintiff's 
claim of negligence and, upon tin* jury bringing in a ver- 
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diet Ln favor of the plaintiff on the issue of unseaworthi- 
ness, granting sliipowner judgnient notwithstanding the 
verdict and providing further, tliat if this Court or tlie 
Supreme Court reverses the juugment, then sliipowner 
is entitled to a new trial on the issue of unseaworthiness. 


Statement of the Issues Presented by the Appeal 

1. Pid the Court commit reversihle error as a matter 
of law in setting aside the jury's verdict of unseaworthi¬ 
ness? 

2. Did the Court err in eonditionally granting a new 
trial on the issue of unseaworthiness if this Court or the 
Supreme Court reverses the judgmonts below. 


The Facts 

Plaintiff was a longshr.ro ian employed hy Northeast 
Terminal Stevedoring Comjijiny on September 17, 1D71 
as a holdman aboard the 1 li:i?<ri,i:s (20a) berthed at the 
39th Street Pier in Brooklyn (2r»a). 

He was an extra man tliat day in Saliea's gang (2da), 
went aboard the vessel at about 8;00 AAT. and jiroceeded 
to No. 2 lower liold where he and his gang loadvd gen- 
eral cargo (27a) during the morning without incident 
(28a). 


At about 4:4ü P.M., about 1 ."> minutes before the 5:00 
P.M. quitting time, plaintiff was injured (28a). 

For about five or ten minutes before his accident, plain- 
tiff and his gang we re loading and stowing, by means of 
a hi-lo, cardboard cartons hoving thin metal straps about 
Vs inch wide around tliem (28a). 
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During tlie courso of the morning and afternoon plain- 
tiff and his co-workers physieal'y stowed smaller cargo 
bilt a hi-lo was used to stow heavicr pieces (30a). 

There was only one lii-lo machine in Xo. 2 lower liold 
(31a). 

At the time of the accident the hi-lo was operated hy 
Salica (34a) and plaintiff was standing on a case (30a) 
ahout 17 feet long and l 1 /» feet wide hy \y» 1'eet high 
(33a) whicli rested on top of an automobile chassis 
stowed ahout three high (32a). 

Salica picked up a carton \\ith the hi-lo's forks and 
told plaintiff to giikle it (31a) into a space on top of the 
stow under the coaming on the offshore side and plaintiff 
went up and stood on the aforesaid long narrow case 
resting on the chassis and was guiding the carton in 
(32a) hy talking to the hi-lo driver and telling hun v.liere 
to put the carton (33a) and the carton was in tact put 
into the space (34a). 

The carton tlius stowed was ahout 4 feet hy 4 feet hy 
4 feet and weighed heavier tlian 2Ó0 pouncls (35a). 

Alter Salica withdrew the forks and backed the hi-lo 
away, plaintiff lieard something crackling and then a 
i art on underneath g r ave way and the nev.lv stowed carton 
feil down breaking a strap and hit the case he was stand¬ 
ing on. knoeking him over landing on bis hack and elhows 
on the steel chassis and rolling over onto the tloor (36a). 

On cross-examination he testified tliat the hi-lo had 
backed out and the forks were out from under the carton 
beforc the carton feil (38a). 





The Testimony of the Witness, Pacuilla 


Mr. Pacuilla testilied that he had been a longshoreman 
for about 23 years and he and the plaintiff we re regular 
members oi' Angelo DiCristina’s gang hut on the day of 
the accident (45a) were broken up and worked in Salica’s 
gang aboard the Hercules docked at the 39th Street 
Pier in Brooklyn and were ein* loyed hy Northeast Ter¬ 
minal and Stevedoring Company working in No. 2 batch 
lower liold (46a). 

He and bis gang worked without incident in the morn- 
ing and in the afternoon they continued to load and stow 
general cargo, cases, cartons with the aid of a hi-lo ma¬ 
chine (47a). 

At about 20 minutes to 5:00 P.M. (47a) he saw Salica 
operating the hi-lo placing a carton on top of other cargo 
and that would have finished that side of the wing (4Sa). 

Salica stowed the carton. backed the hi-lo out and made 
a sort of L-turn and about 10 or 15 seconds later the 
same carton feil down and hit the case plaintiff was stand¬ 
ing on (48a). 

He heard a crackling sound, the cartons under the just 
stowed carton started to give way under the pressure, 
the strap broke and tlie heavy carton measuring somo- 
tliing like 6 feet by 3 feet by 3 feet feil as described 
above (40a). 

Shipowner offered no evidence at all but its counsel 
was content to rest bis defonse on cross-examination 
only. 

The trial eommenced at 10 AM. the jury retired to 
deliberate at 2:15 PM and returned with their verdict in 
favor of the plaintiff at 2:35 PM (15a, 87a). 
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POINT I 

As a matter of law a jury question was presented 
whether plaintiff’s accident occurred as a result of un- 
seaworthiness. 

The sliip in the instant case was unsoaworthy becauso 
tin* carton just stowed in place was too heavy for tlie car- 
tons undemeath causing them to give way ander the 
weight and as a result the just stowed carton some 10 or 
15 seconds later feil striking the case plaintiff was stand¬ 
ing on, injuring him. 

In Usner v. Luckenbach Ovcr.scas Corp., 400 TT S 404. 
1071 A. M. C. 277, the Supreme Court stated that unsea- 
worthiness is a condition and how that condition canie into 
being, whether by negligence or otherwise is quite irrele¬ 
vant to shipowner’s liability for personal injuries result- 
ing from it; that a vessel’s condition of unseaworthiness 
migth arise from any number of circumstances including 
the method of loading her cargo or the marnier of its 
stoicage citing Atlantic <C Gulf Stevedores Ine. v. EUcr- 
man, 209 U S 355, 1962 A. M. C. 565, and Gutierrez v. 
Waterman SS Co., 373 U S 206, 1963 A. M. C. 1649. 

In the instant case, as soon as the hi-lo stowed the 
carton in place and withdrew its forks and made an L turn, 
a dangerous and unseaworthy condition came into lK*ing 
in the iiatcli and the accident occurred because of it. 

Tn Venablc v. A/S Dct Forenede Dampskibsselskab, 300 
F2d 347, 1068 A. M. C. 1437 (4 t’ir.) eert. den. 404 l T . S. 
1050, the court stated that MitchcU v. Trawler Jtaccr, Ine., 
362 U.S. 530, 1060 A.M.C. 1503, answered afïirnmtively 
the question of whether a shipowner is responsible for an 
unseaworthy condition created by a tnember of the crew 
or a longshoreman working on board. 
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This Court lias held tliat tho absolute and non-delegable 
duty of tho shipovvner to pro vide a seaworthy vessel in- 
cludes the duty to provide proper stuwage, the sh'powner 
being liable for improper stowage created by the long- 
shoremen themselves. 

lUch v. Ellerman & Buchiall S.S. Co., Ltd., 278 F2d 
704, 1960 A. M. C. 1580 (2 Cir.) and Beddick v. McAIlister 
Lightcrage Liiie, Ine., 258 F2d 297, 1958 A. M. C. 1819 
(2 Cir.). 

( ausation or wliat aetually happened are questions of 
fact, Ellerman Lines Ltd. v. The Steaviship President 
Harding. 2SS F.2d 2S8, 292, 1961 A. M. C. 2137 (2 Cir.); 
Mamiye Bros. v. Barher Steaniship Lines, Ine., 360 F.2d 
774, 777, 1966 A. M. C. 1165 (2 Cir.). 

In Atlantic cf - Gulf Stevedores, Ine., svpra, the Supreme 
Court quoted witli approval from its earlier decision in 
Bgrd v. Blue Bidge B.E.C., 356 U.S. 525, 538, 539, 78 S. Ct. 
893, 901, tliat the Federal policy favoring jury decisions of 
disputed fact questions is base<l upon the Seventh Amend- 
ment to the Fnited States Constitution. It pointed out 
tliat the Court must searcli for tbc* view of the case tliat 
upholds the verdict and tliat for the Court to do other- 
wise would bo violative of the Seventh Amendment. It 
beid tliat there were presented factual questions wliicli 
could not be re-determined by eitlier the Court of Ap- 
peals or itself just as the District Court could not pre- 
determine those factual issues (cf. Siderewicz v. Enso 
Gutzeit, 453 F.2d 1094, 1972 A.M.C. 326 [2d Cir. 1972]). 

Tn Sentdles v. Iutcr-Caribhean Shipping Corp., 361 
U.S. 107, 110 , the following was quoted witli approval 
from Tennant v. Peoria and Pelan Union B.Co., 321 U.S. 
29, 35, 64 S. Ct. 409, 412: 






“Courts are not free to reweigh the evidence and 
set aside the jury verdict merely because the jury 
eould liave drawn different inferences or conclu- 
sions or because judges teel tliat otlier results are 
more reasonable.” 

It is submitted tliat the court below conunitted revers- 
ible error as a matter of law and the jury verdict in 
favor of the plaintiff sliould be reinstated and the condi- 
tional order for a new trial be set aside and vacated. 

Tliis was a short and simple trial taking less tlian 
five and a half hours. The jury was correctly given the 
applicahle law by the court and was persuaded by plain- 
tilï’s witnesses and bis counsel’s summation as to the 
fact of the unseaworthiness of the vessel. 

CONCLUSION 

By reason of the foregoing it is respectfully sub¬ 
mitted that the orders and judgments appealed from 
herein should be reversed and the jury’s verdict rein¬ 
stated. 

Respectfully submitted, 

ZlMMKRMAN & ZlM SIERMAN, 

Attorneys for Plaintiff-Appellant. 

Martin M. Baxter, 
of Counsel. 
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